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ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 


PRELIMINARY STATEMENT 
This is an appeal by defendants purportedly 


under 28 UJ.S.C. Section 1291 from an interlocutory order 
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and decision of the United States District Court for the 
Southern District of New York (Griesa, J.) determining that 
the above-entitled consolidated cases may be maintained as 

a class action under Rule 23(b)(3) of the Federal Rules of 
Civil Procedure on behalf of all persons who purchased shares 
of defendant Oppenheimer Fund, Inc. (the "Fund") between 
March 28, 1968 and April 24, 1970; that, under the facts 

and circumstances of this case, the Fund shall bear the cost 
of culling out from its records a list of the class members 
and providing this list to plaintiffs, without prejudice 

to the right of said defendant, at the conclusion of the 
action, to make whatever claim it would be legally entitled 
to make regarding reimbursement by another party; and that 
the plaintiffs will be responsible for preparing and mailing 
the necessary notices at their expense, with plaintiffs to 
have the option of sending them out in a separate mailing or 
including them in a regular mailing of the Fund provided 
that the notices are sent only to class members and that 
plaintiffs pay in full the Fund's extra cost of mailing. 

The principal decision of the District Court dated May 15, 
1975, appears at page 8-169 of the Appendix and the memo- ١ 
randum order of the District Court dated September 30, 

1975, which essentially denied the motions for reargument, 


appears at page A-188 of the Appendix. 


on Gus 


QUESTIONS PRESENTED 


l.(a) Is the determination of the District Court 
that, under the facts and circumstances of this case, the 
Fund should bear the cost of culling out from its reco ‘ds a 
list of class members appealable as of right under the 


collateral order doctrine? 


(b) Is the determination of the District Court 
that this action meets the requirements of Rule 23(b)(3) 
of the Federal Rules of Civil Procedure and that it may be 
maintained as a class action thereunder appealable as of 


right under the collateral order doctrine? 


2. Did the District Court commit reversible 
error in determining that this consolidated action may be 
maintained as a class action under Rule 23(b)(3) of the 


Federal Rules of Civil Procedure? 


3. Did the District Court commit reversible 
error in determining that, under the facts and circumstances 


of this case, the Fund should bear the cost of culling out 


from its records a list of the class members? 


STATEMENT OF THE CASE 


A. THE PLEADINGS 


The three captioned actions were brought by plaintiffs 
representatively on behalf of themselves and other persons 
Similarly situated who purchased shares of the Fund subsequent 
to March 15, 1968, (A-119) and derivatively on behalf of the Fund, 
(A-119), which is an open-ended investment fund registered 
under the Investment Company Act of 1940 with net assets in 
excess of $500,000,000 (A-131). These actions. which are based 
upon alleged violations of the Securities Act of 1933 (15 
U.S.C. Section 77a et sea.), the Securities Exchange Act of 
1934 (15 U.S.C. Section 78a et seq.), and the Investment Company 
Act of 1940 (15 U.S.C. Section 80(a), et seq.) and various 
rules promulgated thereunder, are brought against defendant 

ppenheimer Management Corporation (the "Manager"), which is 

the investment advisor to the Fund and the general distributor 
of its shares, defendant Oppenheimer & Co., which owns all of 

the voting stock of the Manager, and the individual defendants, 
who are directors of the Fund. Some of the individual defendants 
are also officers of the Fund, officers and directors of the 
Manager, and/or partners in Opperheimer & Co.(A-119--A-171, 
A-10--A-46).* 

The complaints in these actions allege, in sub- 
stance, that the defendants caused the Fund to issue 
prospectuses and reports which were false and misleading 
in that, among other things, they failed to state that 


* References are to pages of the Joint Appendix. 
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the Fund would purchase "restricted" securities, and failed 
to describe the risks involved in such purdhases. The com- 
plaints further allege, in substance, that the defendants 
caused the Fund to improperly value the restricted securities 
in the Fund's portfolio, thereby overstating the net asset 
value of shares of the Fund which were sold to the public, 
and that the defendants caused the Fund to issue pro pec- 
tuwes and reports which were false and misleading in failing 
to disclose material information relating to the improper 
valuation of restricted securities in the Fund's portfolio, 
and that as a result of the foregoing, persons who purchased 
shares of the Fund subsequent to March 15, 1968 were caused 
to pay false and inflated prices for their shares of the 
Fund. The complaint further alleges that as a result of 
said improper valuation of restricted securities, the Fund 
was caused to pay the Manager excessive fees under its 
management agreement and to redeem shares at inflated 
prices. The plaintiffs seek to recover damages on behalf 
of the members of the class who paid excessive prices for 
their shares of the Fund; and derivatively, on behalf oi 
the Fund, to recover any damages sustained by the Fund 
and the profits made by the other defendants, including 
the excessive fees paid to the Manager. (A-119--A-120, 
A-17)--^-172, A-10--A-46). 

The defendants have served amended answers denyng 
any wrongdoing and asserting various affirmative defenses, 


(A-47--A-52) including an alleged set-off against those 


members of the class who redeemed shares of the Fund since 
March 1968, for allegedly excessive amounts as a result of 

the overvaluation of restrictod securities in the portfolio 

of the Fund. (A-56, A-71, A-80) In addition, the defendants 
other than the Fund, have asserted in their amended answers that 
if they are liable to the class by reason of the overvaluation 
of restricted securities in the portfolio of the Fund, then 

the Fund is liable to said defendants to the extent that the 
Fund has received funds from the class by reason of such over- 


valuation. (A-57, A-81) 


B. PRIOR PROCEEDINGS 


The three captioned actions were commenced March 26, 
1969, May 12, 1969 and June 18, 1969, respectively. (A-119) On 
November 17, 1969, the defenda:zis moved for an order pursuant 
to Rule 42(a) of the /.-P consolidating said actions on the 
ground that they involved common questions of law and fact, 
appointing general counsel for the plaintiffs and enjoining 
any further actions for similar relief based upon claims which 
were the same or similar to those asserted in said three actions. 
(A-120) On December 17, 1969, said actions were consoli- 
dated by order of the Court for all purposes, the firm of 
Wolf Popper Ross Wolf & Jones, Esqs. was appointed general 
counsel for the plaintiffs and all persons claiming to be 
or to have been stockholders of the Fund were enjoined from 


commencing any other or further actions for any of the relief 


ny ye 


sought in said actions or for a determination of any question 
of law or fact raised therein, except bt means of intervention, 
if permitted by the Court.(A-120--A-121) 

Thereafter, the plaintiffs conducted extensive discovery 
proceedings, including the service of two sets of interrogatories, 
the examination of numerous documents and the oral examination 
of several officers and direc.ors of the Fund and the Manager. 


(A-121) The defendants also served interrogatories which 


have been answered by the plaintiffs. (A-87--*-115) 


C. THE CLASS ACTION MOTION 


On March 30, 1973, plaintiffs moved for an order 
pursuant to Rule 23(c)(1) of the FRCP declaring that this 
consolidated action may be maintained as a class action on 
behalf of all persons who purchased shares of the Fund dur- 
ing the period March 28, 1968 to April 24, 1970 (hereinafter 
referred to as "the class period"). (A-116--A-119) In support 
of their motion for a class action determination, plaintiffs 
set forth information showing that all of the requirements 
for a class action under Rule 23(a)and (b)(3) of the FRCP 
were met. (A-118--A-128) Specifically, with respect to the 
provisions of Rule 23(a)(2) and (b)(3! the record shows that 
there are questions of law and fact common to the class within 
the meaning of Rule 23(a)(2) and that the common questions 
of law and fact predominate over any questions affecting only 
individual members within the meaninq of Rule 23(b)(3). These 
common quesitons of law and fact, which are set forth in the 
record, (A-122--A-124) include: 


mm 


l. Whether the prospectuses issued by the F ] 
during the class period were false and misleading in that 
they failed to state that the Fund would purchase restric- 
ted securities; 

2. Whether the prospectuses were false and mis- 
leadina because of their failure to state the risks involved 
with respect to the purchase of restricted securities; 

3. Whether the defendants used improper methods 
in valuing the restricted securities in the Fund's portfolio, 
including failing to apply proper discounts to the market 
prices of unrestricted securities of the same class; 

4. Whether the prospectuses and periodic reports 
issued by the Fund were false and misleading in failing to 
disclose material information relating to the methods used 
by defendants in valuing restricted securit ies in the port- 
folio of the Fund; 

5. Whether the orospectuses were false and mis- 
leading in stating that the Fund's shares were being offered 
at net asset value and failing to disclose that the net asset 
value of shares of the Fund was inflated as a result of the 
improper valuation of restricted securities in the portfolio 
of the Fund; 

6. Whether the defendants' conduct violated the 
provisions of the Securities Act of 1933, the Securities 
and Exchange Act of 1934 and the Investment Company Act of 


1940, and, if so, whether defendants are liable to the class 


as a result thereof. 


The determination of in?iv dual damages should not 
present any undue difficulty in this case. The amount of 
overvaluation for each restricted secur!*y in the portfolio 
of the Fund can be established by showing what discount should 
have been applied by the defendants to the market price of id 
Security during the class period because of its restricted 
nature. Once the amount of a proper discount is established, 
it is simply a matter of arithmetic to determine the daily 
amount of overvalt son. The inflation in the net asset value 
of shares of the Fund during the period resulting from th« 
overvali tion of restricted securities can be charted and the 
process of computing individual damages should be virtually a 
mechanical task. (Plaintiffs' Memorandum In Response to the 
Additional Memoranda submitted by Defendants on July 17, 1974 
in connection with plaintiffs' Motion For Class Action Deter- 
mination). 

The total aggregate damages suffered by the class 
is in the area of $1,500,000, giving rise to an average claim 

€ Lo 


of $15, although many of the claims, including that of plain- 


tiff Taussig, will be substantially larger. (A-152)* The cost 


* This information is based upon estimates of plaintiffs' counsel 
which was set forth in an affidavit which was submitted to the Court 
in response to a request by the Court for such information. 
(^-151--A-153) The estimates of plaintiffs' counsel were based 

upon their knowledge and experience as to appropriate discount 


| in situations involving restrícted securities which was obtained 

' in the course of extensive investigations in connection with 
this case and their experience in prior litigations involvina 
the valuation of restricted securities. (A-151--A-152) rhe 


Plaintiffs’ Further Answers To Interrogqatories, which were 
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oi administering this consolidated action and distributing a 
recovery to the members of the class should represent only a 
small fraction of the total recovery. (A-153) The distribution 
of a recovery should be quite simple and inexpensive. The 
recovery can be sent to those members of the class who are still 
shareholders of the Fund (approximately 85$) in a regular mailing 
by the Fund in the same way a dividend is distributed, and it can 
be mailed separately to the remaining members of the class who are 
no longer shareholders. (A-153) 

The record does not indicate that there will be any 
undv? difficulties encountered in the management of this action 
as a class action (A-174). 

No questions have been raised about the inadequacy 
of the named plaintiffs and their counsel to represent the class 
(A-174). 

Following the submission of the class action motion 


in March, 1973 (and after this Court rendered its decision in 


the plaintiffs, with the approval of the Court, conducted some 


discovery (principally the depositin ofthe Fund's transfer 
agent) to obtain additional information relating to the com- 
position of the class and the appropriate method of giving 


notice to the class. The discovery disclosed the following 


information: 
l. There were approximately 121,000 persons who 
purchased shares of the Fund during the class period (A-172, 


A-173); 
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2. The Fund currently had approximately 171,000 
shareholders, of whom approximately 103,000 purchased shares 
of the Fund during the class period (A-145--A-174), 

3. There were approximately 18,000 persons who 
purchased shares during the class period and were no longer 
shareholders of the Fund (A-174); 

4. The names and addresses of the persons who 
purchased shares of the Fund during the class period could 
be culled out from the records of the Fund along with infor- 
mation indicating which of these persons were still share- 
holders of the Fund and which were not (A-149); 

5. The cost of culling out the aforementioned 
information, which would involve the use and programming of 
computers, would be approximately $16,000 (A-149). 

In December, 1973, after the foregoing information 
had been obtained by the parties, plaintiffs, in an affidavit 
submitted to the Court, modified tneir application relating 
to the definition of the class and requested that this action 
be maintained as a class action on be ‘lf 5f all persons who 
purchased shares of the Fund during the class period, and who, 
like the plaintiffs, were still stockholders of the Fund (A-143). 
This modification, it was noted, would si »lify the issues 
in the case by eliminating, at least in part, the defense 
asserted by defendants in their amended answers, to the effect 
that defendants were entitled to a set-off against those per- 
sons who purchased shares in the class period, but thereafter 
vedeemed their shares for allegedly excessive amounts as a 


result of the overvaluation of restricted securities in the 


1ه 


Fund's portfolio; would facilitate the distribution of any 
recovery to the class; and, most importantly, would reduce 
the costsincident to giving notice to the class and would, 
thus, facilitate the further prosecution of the case as a 
class action (A-143--A-144). 

The definition of the class sought by plaintiffs 
would obviate the need for culling out the specific names 
and addresses of the members of the class from the Fund's 
records in order to give notice to the class since, if all 
of the members of the class were current shareholders of 
the Fund actual individual notice by mail to all members of 
the class apprising them of the pendency of the action and 
of their right to request exclusion from the class pursuant 
to the provisions of Rule 23 (A-145--A-148). 


Moreover, since the proposed class was defined 


by the plaintiffs with precision (all persons who pur- 


chased shares of the Fund during the class period and 


were still shareholders of the Fund on a specified date 
prior to the mailing of the class notice), there would be 
no problem in entering a judgment in the action, whether 
favorable or not to the class pursuant to Rule 23(c)(3), 


describing the persons who were bound by the judgment 


(A-146).* 


* In the event of a recovery in the action, the names and 
addresses of the class would, of course, be ascertained in 
connection with the distribution of the recovery (A-146). 
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Plaintiffs stated that they would pay for the cost 

of preparing the necessary notices and would pay for any extra 
costs involved in mailing the class notice in the manner proposed 
by them, including the cost of inserting the notice in a regular 
mailing by the Fund to all of its current stockholders (A-147). 
It was estimated that these costs, which the plaintiffs were 
prepared to pay, woul] be approximately $5,000 (A-147). If 

it were necessary, however, to ascertain the names and addresses 
of the class members in order to give notice to the class, 

the total costs involved in giving notice would be in excess 

of $20,000 (A-147); and the plaintiffs indicated that, if 

they were required to bear these costs, they could not continue 
prosecution of the action as a class suit (A-147). 

The defendants opposed the definition of the class 

sought by plaintiffs which limited the class to persons who 

were still stockholders of the Fund, presumably because it would 
limit the res judicata effect of this action (A-174--A-175). 
However, since, at the same time, the defendants themselves 
sought to limit the class to persons who purchased shares 

of the Fund prior to April 25, 1969 (A-137), it is evident 

that, in seeking to have the class defined so as to include 
persons who were no longer shareholders of the Fund (which 
"would make it necessary to ascertain the names and addresses 

of the class members in order to give notice to all members 


of the class), the defendants were interested in substantially 
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increasing the costs involved in giving notice in an effort 
to prevent the action from proceeding as a class svit. 

Defendants also objected to the distribution of the 
class notice in the manner proposed by the plaintiffs (by di- 
recting the notice specifically to those shareholders of the 
Fund who purchased during the class period and enclosing the 
notice in a regular mailing of the Fund to all of its 171,000 
shareholders) claiming that this method would result in the 
notice being received by aproximately 68,000 shareholders of 
the Fund who were not members of the class, and that this would, 
somehow, have an adverse affect on the Fund, including allegedly 
precipitating a flood of redemptions by these shareholders 
(A-138--A-141). In response to defendants' objections, plaintiffs 
pointed out that since 1970, the Fund had apprised its shareholders 
in its proxies, prospectuses and annual reports, no less than 13 
times, of th^ pendency of this action, and the nature of the claims 
alleged herein, and of the fact that, in the opinion of their 
counsel, and counsel for the Manager, the suits have "no legal 
merit". Plaintiffs contended that the defendants had not made 
an adequate showing to support their claims of alleged harm, 
and that defendants' claims were essentially frivilous and 
were motivated by a desire to maximize the costs of giving 
notice in this case so as to prevent the action from proceed- 
ing as a class suit, and that defendants had not raised any 
valid objections to the method of giving notice propsoed by 


the plaintiffs (A-148--A-150). 


stá» 


All of the issues raised by plaintiffs' motion for ] 
a class action determination were fully explored and briefed 
by the parties and were carefully considered by the Court 
prior to its decisions on the motion. On several occasions 
the Court requested additional information and briefing witn 
respect to various matters, including the definition of the 
class, the manageability of this action as a class action, 
the appropriate method of giving notice to the class in this 
case, the effect of the decision by this Court in Eisen v. 
Carlisle & Jacquelin, 479 F.2d 1005 (2d Cir., 1973) ("Eisen 
III"), and the appropriate allocation in this case of the 
cost of culling out a list of class members from the Fund's 
records in light of the facts and circumstances herein and 
the principles applicable thereto under the discovery rules. 
During the pendency of the class action motion, there were 
numerous affidavits and briefs submitted by the parties to 
the Court relating to the issues raised by the class action 
motion. In addition, the Court held several hearings relating 
to said motion before it rendered its decisions from which 
the defendants have now appealed to this Court (A -3-A-7, 
Documents 33, 34, 40-43,45, 49-52,70, 78, 79, 82-87,89-98, 
101-111,113). 

DECISION AND MEMORANDUM 
ORDER OF THE DISTRICT COURT — 

On May 15, 1975, Judge Griesa rendered a decision 

determining that the consolidated action may be maintained 


as a class action under Rule 23(b)(3) of the FRCP on behalf 
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on all persons who purchased shares of the Fund between March 
15, 1958* and April 24, 1970 (A-170).** The District Court 
found that the "requirements of a class action under Rule 

23 are clearly met in the present case" (A-172). With respect 
to the requirement that there be common questions of law and 
fact and that they predominate over questions affecting only 
individual members, the District Court said: 


"There are questions of law and fact 

common to the class within the meaning of 
Rule 23(a)(2) and, indeed, it is clear 

that the questions of law and fact common 
to the members of the class predominate 
over any question affecting only individual 
members, within the meaning of Rule 23(b) 
(3). The core of the class claims relates 
to the auestions about whether or not 
material information about the valuetion 

of restricted sec urities was withheld from 
investors in the Fund. There are also the 
questions relating to the responsibility 

of the various defendants in the event that 
there was a withholding of material infor- 
mation. All of these matters relate to 
issues common to the class. It is by now 
established that in such a situation, a 
class action is apropriate, despite the 
fact that there may be individual issues 
relating to causation and damages." (A-173) 


The Court also found on the basis of the record 
presented, that the class claims were not unmanageable within 


the meaning of Rule 23(b)(3). The Court stated: 


* The starting date of the class period was modified in Judge 
Griesa's memorandum order of September 30, 1975, on consent 
of the parties, to March 28, 1968 (A-189). 

** The Court rejected the defendants' claim that the class 
be limited to persons who purchased prior to April 25, 1969 
(A-176--A-177). 


should 
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"On the basis of the information presently 

available, I am of the opinion that it would 

be inappropriate to declare these class 

claims unmanageable. At least as far as the 

present record shows, these class claims par- 

take of no more difficulty than is attendent 

upon the claims in numerous class actions 

which the federal courts have entertained. 

If, at a later point in the action, clearer 

demonstration of unmanageability is made, the 

Court can deal with this problem " (A-173--A-174). 

With respect to the definition of the class, the 
method of giving notice to the class, and the allocation of 
the costs of culling out from the records of the Fund a list 
of the names and addresses of the class members, the District 
Court rendered a decision which took into account the re- 
spective positions and proposals urged by the parties with 
respect to these matters, and constituted the Court's con- 
sidered judgment as to what rulings would be appropriate 
based upon the particular facts and circumstances in this 
case (A-170, A-174--A-178). The Court agreed to define the 
class as requested by the defendants to include those persons 
who were no longer shareholders of the Fund and agreed to 
defendants' related request that notice not be sent out in 
the manner proposed by the plaintiffs by including the notice 
in a regular mailing to all current shareholders of the Fund, 
but that the notices be sent only to those current shareholders 
of the Fund who are class members, thereby necessitating the 
identification of the specific names and addresses of class 


members in order to give notice to the class (A-176--A-178). 


With regard to the cost of culling out a list of the names and 
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addresses of the class members, the Court determined that it 
would be appropriate on tiie basis of the facts and circum- 
stances of this case that this additional expense, which was 
neces .tated by the defendants' requests with regard to the 
definition of the class and the method of giving notice to 
the class, be the responsibility of the defendants and the 
Court indicated that the Fund should bear the cost of culling 
out from its records a list of the names and addresses of the 
class in this case. In reaching this decision, the Court 
stated: 

"Moreover, with respect to the cost of 

culling out the list of class mei 

ruling that this is the responsit 

defendants. Whether this would be the cor- 

rect allocation in other cases, I do not 


attempt to say. But here the expense is 


relatively modest and it is the defendants 


who are seekina to have the class defined 


in a manner which appears to require the 

additional expense." (A-175) 

The Court further determined that the plaintiffs 
would be responsible for preparing and mailing the necessary 
notices to the members of the class at their expense.(A-170, 
A-178). 

After all parties moved for reargument, the Court, 
in a memorandum order dated September 30, 1975, denied 
essentially all of the motions for reargument. The Court 
indicated in its memorandum order that the cost of culling 
out the list of class members shall be borne by the Fund 
without prejudice to the right of this defendant at the con- 


clusion of the action to make whatever claim it would be 
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legally entitled to make regarding reimbursement by another 

party;* and that as to the mailing of notices, plaintiffs at 
to have the option of (a) sending them out in their own mail- 
ing, or (b) including them in a regular mailing of the Fund, 
provided that the notices are sent only to class member and 


that plaintiff pay in full the Fund's extra cost of mailing, 


including the cost of egregating he envelopes going to the 
class members from the envelopes going to other Fund share- 


holders (A-189 - > -[ 9 )). 


* In its motion for reargument, the Fund had requested the 


Court to clarify its ruling as to which of the defendants 
are to bear the cost of culling out the nam and addresses 
and, that, if the Court required the Fund to bear such cost, 
its ruling should set forth that the payment at this time 
is an advance and that there has been no aetermination of 
the question of contribution. (Memorandum in Support of 
Defendant Oppenheimer Fund, Inc.'s Motion For Rearqument,p. 
7) It may be noted that the Court, had, in fact, already 
indicated in its decision of May 15, 1975, that the Fund was 
to be responsible for this cost.(A-170) The Manager, in its 
motion for reargument, assertod that "If the defendants are 
to bear the cost of preparing lists, such cost should be 
advanced in the first instance by the Fund, as provided in 

٠ the Court's opinion (at p.2)." (Memorandum of Oppenheimer 
Defendants In Support of Motion to Reargue The Class Action 
Motion, p. 5). 
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THE DETERMINATION OF THE DIST! ICT COURT TO 
GRANT DEFENDANTS' REQUESTS WITH RESPECT TO 
THE DEFINITION OF THE CLASS AND rHE METHOD 
OF GIVING NOTICE AND TO RI QUIRE THEM TO PAY 


THE ADDITIONAL COSTS INCIDENT TO GIVING 
NOTICE RESULTING THEREFROM WAS A DISCRE- 
TIONARY FUNCTION RATHER TI'AN A DETERMINATION 
OF JUDICIAL POWER, THE DETERMINATION THAT 
THE ACTION MET THE REQUIREMENTS OF RULE 23 
(b)(3) WAS LIKEWISE DISC TIONARY IN NATURE, 
ACCORDINGLY, SAID DETERMINATION ARE NOT 
APPEALADLE AS OF RIGHT UNDI HE COLLATERAL 
ORDER DOCTRINE. 


Since an order granting class action status is 
not a final order terminating the action (28 United States 
Code, Section 1291), such order must come within an exception 
to the "final judgment" rule in order to be appealable as of 
right. Thus, defendants contend that the instant order granting 
class action status comes within the "collateral order" exception 
to the general rule prohibiting appeals of interl^cutory 


orders. 


The collateral order doctrine is exemplified 
in the leading case of Cohen v. Beneficial Industrial Loan 
Corp., 337 U.S. 541 (1947). In that case, the District Court 
had determined that a state statute requiring plaintiff in 
a derivative suit to post security for expenses was not applic- 
able in a federal case. The Supreme Court noted that there 
would be no appeal from "any decision which is tentative, 
informal or incomplete". But, said the Court in allowing 


an appeal: 
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This decision appears to fall in that 
small class which finally determine claims of 
right separable from, and collateral to rights 
asserted in the actions, too important to be 
denied review and.too independent of the cause 
itself to require that appellate consideration 
be deferred until the whole case is adjudicated. 

" We hold this or appealable because it 
is a final disposition | claimed right which 
is not an ingredient of the cause of action and 
does not require consideration with it." (337 
U.S.at 546). 

The Court went on to note the distinction between 3 court's 
ruling concerning the right to security and a discretionary 
cercise of such right, and indicated that only orders involving 
the former would be appealable as of right. 
More recently, in Eisen v. Ca isle & Jacquelin 

417 U.S. 156 (1974) ("Eisen IV"), the Supreme Court found 

the collateral order rule to be applicable to an order in 
which the District Court had determined under Rule 23 of the 
Federal Rules of Civil Procedure that notice to identifiable 
class members was necessary and that Rule 23 costs of notice 
could be imposed on defendants after a preliminary hearing 
on the merits indicated that plaintiff was more than likely 

to prevail. The Supreme Court, in applying the Cohen rationale, 
held that such order was appealable, and that, contrary to 

the view of the District Court, the Notice required by Rule 
23(c)(2) must be given to all identifiable class members and 
the costs involved in giving such Notice should be borne by 
plaintiff alone since "the usual rule is that a plaintiff 


must bear the cost of notice to the class". (417 U.S.178). 


TIC 


Thi Court h taken ost restrictive jew toward 
t ealibility of order inder the collateral ot r doctr i! 
Weight Watch: f Phil Iphia, Inc. v. Weight Wat rs, 

Inter tional Inc,, 455 F.2d 770 (2d Cir., 1972) D lon Ind tri 
Inc. , Forte, 402 F.2d 935 (2d ir. 1968); Bancroft Nav. 

Co. ١ lad ti ! , 3449 I j / (2d Cir. 165). 

Thi 1 trict ttiti oward the expan n of ti 'ohen 
exception i 1so eviden ] in thi Court' recent 'ision! 
involving the ealability of order determining that a cl 
action i maintainable, Handwerger v. Ginsberg,- F.2d = (2 T 
July 16, 1975)( ~,No. 75-70 ); Parkinson v. April Industri 
Inc., 520 F.2d 650 (2d Cir 1975); General Motor o Ve City 
Of N York, 01 F.2d 639 (2d Cir. 1974); Kohn v. Royall, 

Koegel & Wells, 496 I 1094 (2d Cir. 1974).* 

In its comprehensi! ji ion of the appealability 
of orders gr ting clas action status in Parkinson v Apri! Indu 
ries Inc. supra, this Court recognized the “renewed e hasit! 
on the policii of finality" and indicated that only in "extraordin 
circumstances" would the court allow exceptions to the final 
judgment rule. 520 F.2d at 657-8. This Court in its decision 
in General Motors Corp. v. City of New York, supra, at p. 646 
8 Three other circuits have denied absolutely the right 
of review under 28 U.S.C. 1291 of an order determining that 
acl ction inintain le. See Thill curitic orp. 

v, New Yor! t k , 469 F.2d 14 (7 ir. 19/42) Wal ! 
,. City of t it, 412 | i 16 (6th Cir. 1969); Blackic 

v, Barrack, ! Fed.Sec.L.R . Pat 95312 (9th Cir. 

19723). 


viewed the decison in Eisen IV as reaffirming that only 
except ional circumstances would justify a cet arture from th 


policy of finality. 


The decisons ot this Court have uni.et ly held 
that where the ruling sought to be reviewed 1! not a finite 
and conclusive dete! nination of judicial power 3" 0 liscre- 
tionary decision, "and is not unprecedented and extraordinary +» 
the "collateral order doctrine" does not api iv. General Motors 
Corp. ٠ City of New York supra, at 646-647; Parkinson V. 
April Industries Inc., Supra: it C58. Donlon Industries, 


Inc. v. Forte Supra, at 937. 


In the General Motors Corp. case, the Court dismiss: 
an appeal from the District Court's order granting class action 
status. The ap eal involved the lower court's rulings that 
predominat ing common questions were present and that the class 
action was superior to other available methods. The court, 
in holding that the col terial order doctrine did not apply, 


stated: 


“accordingly, we would review here not a 
finite and conclusive det: rmination of judicial 
power-- e.qg.: the power to shift notice cost! 
and forego indi jualized notice, as in Eisen, 
or the power to dispen»! with security, as in 
Cohen--but a disci tionary عجن‎ 15 t he 
propriety of which will necessat ily vary 
from case to case. That this distinction 15 
of fundamental impor tanc‘ in the calculus of 
appealability was | lainly acknowledged in 
Cohen itself. $0) F.2d at 647 (emphasis ١0060 ) 
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In Parkinson, this Court quoted the portion of 
its decision in General Motors Corp. quoted above and similarly 
held that the issues concerninq joinder, numerosity and the 
predomination of common questions over individual questions 
were discretionary matters and therefore dismissed the appeal 


from the class action certification. 


The present appeal involves two aspects of Rule 
23 of the Federal Rules of Civil Procedure. One aspect relates 
to the notice requirements of Rule 23 (c)(2) and the other 
aspect relates to the requirements of Rule 23(b)(3). 

With rega 3 to the District Court's determination 
herein concerning the notice requirements of Rule 23 (c)(2);, 
Cohen and Eisen IV and the other authorities discussed herein- 
above together indicate that if the Court's ruling was merely 
discretionary, the collateral order doctrine will not apply.* 
We submit that the District Court's decision was clearly 
one of discretion. 

The instant case is in sharp contrast to the fact 


situation in Eisen IV. Unlike Eisen IV there is no issue in 


* While this Court in Parkinson v. April Industries, Inc., 
Supra set forth a "three pronged test" which had been utilized 
in prior cases as a touchstone to ascertain the appealability of 
orders determining that the e gripe da of Rule 23 (a) and 
(b)(3) have been satisfied (529 F.2d 658), the Supreme Court 

in Eisen IV did not utilize this test in applying the Cohen 
collateral order doctrine to the issue of whether the notice 
requirement of Rule ;3(c)(2) was satisfied. As indicated 
hereinabove, the collateral order doctrine does not apply in 

any form if the challenged decision was راسي سوه لد‎ 
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notice to identifiable class members or to impose upon the 

defendants necessary costs of distributing notice to the class. 

In the present case, plaintiffs sought to represent a valid 

class* consisting of all persons vho purchased shares of the 

Fund during the class period and were still shareholders of 

the Fund, and proposed giving notice to the class by enclosing 

the notice in a regular mailing to all of the Fund's shareholders, 4 
a large majority of whom are class members. The method of 
giving notice proposed by plaintiffs would have satisfied 

the provisions of Rule 23 and the requirements of due process** 
without reguiring the specific identification of the names 

and addresses of the class members. Plaintiffs agreed that 

they would pay for the cost of preparing the necessary notices 
and would pay for any extra costs involved in mailing the 

class notice in the manner proposed by them including the 

cost of inserting the notice in a regular mailing by the Fund 
to all its current stockholders. 

The defendants, however, sought to have the class 
more broadly defined to include persons who were no longer 
stockholders of the Fund and to limit the mailing of the notice 
to those stockholders of the Fund wno were class members, thereby 
necessitating the specific identification of the names and 
addresses of the class members. Since the District Court could 
have lawfully adopted the plaintiffs' proposals which would 


* See discussio. and cases cited in Point III,infra, 
at pp. 50-53. 


nk» See discussion and cases cited in Point III, infra, 
at pp. 53-55, 56-58. 
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have avoided the additional cost of identifying the names 
and addresses of class members, it had discretion to determine 
whether, if it agreed to grant defendants’ request with regard 
to the definition of the class and the method of giving notice, 
it should require defendant ١ to bear the additional cost caused 
by defining the class and giving notice in the manner sought 
by them. 

Since the District Court's rulings with regard to 
the definition of the class,the method of giving notice and 
the allocation of the added cost of identifying the class 
members were in a discretionary area*, the collateral order 
rule does not app.y and this Court should dismiss the appeal 
on this aspect. 

We next discuss the District Court's ruling that 
the requirements of Rule 23/a) and (b)(3) were met. This 
Court has developed a "three pronged test" to help determine 
whether such order comes within the collateral order doctrine. 


The threepronged test is as follows: 


* The citation in defendants Briefs of numerous cases 
under the federal discovery rules serves only to reemphasize 
the discretionary nature of the instant ruling. غ1‎ is well 
recognized that, with respect to information requested in 
interrogatories, "the degree to which the defendant must expend 
time, effort and money in gathering such information is a 
matter within the discretion of the court." Harvey v. Eimco 
Corporation, 28 F.R.D. 381 (E.D.Pa. 1961). See generally, 

4A Moore's Federal Practice Par. 33.02 at p.33-17, and Par. 
33.20 at pp.33-100,33-101 (1975 od.). Dis very orders are 
generally not appealable under the collateral order doctrine. 
American Express Warehousing Ltd. v. Transamerica Ins. Co., 


1 
5 


380 F.2d 277 (2d Cir. 1967) 
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"(1) whether the class action determination 
is'fundamental to the further conduct of the case'; 


(2) whether review of that order is 'separable 
from the merits'; and 


(3) whether the order will cause ' irreparable 

harm to the defendant in terms of time and mon ey 

spent in defending a huge class action.'" 

(Parkinson v. April' Industries, Inc. supra, at 656) 

If any of these three criteria are not met, the 
issue is not appealable. Handwerger v. Ginsberg, supra. In 
the present case, it is clear that the second "prong" cannot 
be satisfied since review of the determination below that 
common questions predominate and that the class action is 
manageable would involve a determination related to the merits 
of the case. In attempting to show that the requirements of 
Rule 23(b) (3) cannot be met, defendants contend that proof of 
liability and damages "may well involve millions of individual 
computations", Brief of defendant-Manager at pp. 39,42; and 
that the aggregate damages sustained by the class may not 
be as great as plaintiffs claim.  Defendant-Manager's Brief, 
pp. 39-43; defendant Fund's Brief, pp.22-25. Plaintiffs contend, 
however, that the determination of liability and the computation 
of individual damages should not present any undue difficulties 
of proof in the instant case because the amount of overvaluation 
for each restricted security in the portfolio of the Fund can 
be established by showing what proper percentage discount should 
have been applied by the defendants to the market prices of 
said security during the class period because of its restricted 


nature and once the amount of a proper discount is established 
E 1 
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it is simply a matter of arithmetic to determine the daily 
amount of overvaluation; and the inflation in the net asset 
value of shares of the Fund during the class period resulting 
from the overvaluation of restricted securities can then 

be charted and the process of computing individual damages 

will become virtually a mechanical task. Plaintiffs also 
contend that the aggregate damages suffered by the class in 

the instant case are in the area of $1,500,000 and that the 
cost of administering this action and distributing a recovery 
to the members of the class should represent only a small 
fraction of the total recovery. To determine whether the 
difficulties of proof cause individual questions to predominate 
and render this suit unmanageable or whether the total damages 
involved will not substantially exceed the cost of administering 
this action and distributing a recovery to the members of 

the class, as claimed by defendants, this Court would have 

to become involved in the merits of the case since it would 
have to consider whether improper methods of valuing restricted 
securities were used by the defendants and whether proper 
Standard discounts could be applied in determining liability 
and in computing damages,as plaintiffs contend, and whether 

the amount of damages involved is $1.5 million as plaintiffs 
claim or is something less than that, as defendants assert. 


See General Motors Corp. v. City of New York, supra, at 645. 
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The District Court has, of course, considerable 
discretion in the management of the action and it can modify 
its class action determination at any later time if facts 
should indicate that class treatment is inappropriate. General 
Motors Corp. v. City of New York, supra, at 647; larkinson 
v. April Industries, Inc., supra, at 653. Moreover, in the 
present case, Judge Greisa, specifically noted that his determina- 
tior was a provisional one. He state: 

"If, at a later point in the action, 
a clearer demonstration of unmanageability 
is made, the Court can deal with this problem." 
(A 174). 
Thus, this Court should not undertake to now review what is 
essentially a provisional ruling. See Cohen v. Beneficial 


Industrial Loan Corp. , Supra, at 546. 


recognized that an appellant would not be able to satisfy the 
three-pronged test if he merely questioned the propriety of 8 
discretionary ruling that the requirem ents of Rule 23(b)(3) 
had been wet. Parkinson v. April Industries, supra, at 658. 
This Court has held that such questions as whether common ques- 
tions predominate and whether a class action is superior are 
discretionary. Parkinson v. April Industries, supra; General 
Motors Corp. v. City of New York, supra. Such issues are inter- 
twined with questions of manageability. See Br. of Defendant- 


Manager, pp. 37-43. 
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Defendants refer to footnote 9 in Parkinson v. 
April Industries, Inc., supra, in which the Court suggested 
that, in extraordinary cases, questions of manageability may 
require an immediate appeal. Br. of Defendant-Manager, p.47 
However, they do not £ ittempt to explain how the present 
case presents such an extraordinary situation. In fact, as 
Judge Griesa noted in his opinion, "these class claims par- 
take of no more difficulty than is attendant upon the claims 
in numerous class actions which the federal courts have 


entertained." (A 174). 


Apparently recognizing the futility of attempting 
to show that the instant case involves "discrete and aggra- 
vated questions of manageability" (Parkinson v. April Indus- 
tries, Inc., supra, footnote 9), defendants merely assert 
that the Court should review the Rule 23(b)(3) determination 
based upon the court's alleged jurisdiction over the notice 
question. However, it is well settled that this Court will 


not consider "pendent" appellate jurisdiction over non- 
appealable discretionary orders except where the factors 
involved in the appealable and non-appealable orders over- 


lap. Such is clearly not the case here. See General Motors 


Corp. v. City of New York, supra; cf., Green v. Wolf Corp., 
406 F.2d 291, 302 (2d Cir. 1968), where pendent appellate 
jurisdiction was exercised where an appellate ruling on a 
new and important issue of first impression could save time 
by avoiding a possible retrial, and would result in a more 
expeditious trial in the eourt below. Moreover, a non- 
appealable discretionary order should not be review: where, 
as here, there is no prima facie Showing of abuse of discre- 
tion. General Motors Corp. v. City of New York, supra; 
9 Moore's Federal Practice, Par. 110.25 [1], p. 272 (1975 ed.). 
Thus, while we submit that this Court lacks juris- 
diction of this appeal with regard to each of the issues under 
Rule 23(c) and Rule 23(b)(3) considered separately, we further 
submit that the Court should not exercise pendent appellate 
jurisdiction to hear the Rule 23(b)(3) issues even assuming 


arguendo there is appellate jurisdiction with respect to the 


8 Defendants also claim that Eisen III supports 
review of Rule 23(c) and Rule 23(b)(3) issues together. Without 
recounting the history of the Eisen cases in detail, it should 
be noted that initial review of the denial of class action 
Status was based on the "death knell theory" under which the 
Court in Eisen II considered the class action determination 
and the notice question and retained jurisdiction over the 
action. In Eisen III, the Court reviewed the notice and Rule 
23(b)(3) questions upon the theory of retained jurisdiction. 
In the present case, unlike Eisen III, this is the first ap- 
peal to this Court and there is no theory of retained juris- 
diction to justify the instant appeal. The Supreme Court in 
Eisen IV did not reach the question of whether th Court of 
Appeals had jurisdiction over the issue of manageability under 
the theory of retained jurisdiction. See Eisen IV footnote 10. 
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POINT II 
THE DISTRICT COURT DID NOT COMMIT 
REVERSIBLE ERROR IN DETERMINING THAT 
THIS CONSOLIDATED ACTION MAY BE 
MAINTAINED AS A CLASS ACTION UNDER 
RULE 23(b)(3) OF THE FRCP 
A. THE DETERMINATION BY THE DISTRICT 
COURT WAS DISCRETIONARY AND SHOULD 
NOT BE DISTURBED UNLESS THERE WAS 
AN ABUSE OF DISCRETION 


It has been well recognized that the district court 
has broad discretion in determining whether a class action 
should be maintained and that an appellate court, upon review, 
should not disturb the district court's determination unless 
there has been abuse of such discretion. City of New York v. 


International Pipe & Ceramics Corp., 410 F.2d 295 (2d Cir. 1969); 


Í 


Price v. Lucky Stores, Inc., 501 F.2d 1177 (9th Cir. 1974). 


In City of New York v. International Pipe & Ceramics 


Corp., supra, this Court, in dismissing an appeal from a district 
court determination that the action was not maintainable as a 
class action, recognized the broad discretion of the district 
court in making a determination under Rule 23 of the FRCP. After 
a brief discussion of the benefits and drawbacks of allowing one 
lawsuit instead of many, this Court stated that: 

"In resolving these countervailing situations, 

the judgment of the trial judge should be given 

the greatest respect and the broadest discretion, 

particularly if, as here, he has canvassed the 


factual aspects of the litigation." 410 F.2d at 
298. 
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This Court noted in City of New York v, International 
Pipe & Ceramics Corp., supra, that the district court, in de- 
ciding that the action was not maintainable as a class action, 
"was acting within the very discretionary area which new Rule 
23 gives to the trial judge." 410 F.2d at 300. 
This Court also added that: 


1 


"In final analysis, resolution of the question 


now presented refers to the ‘fair at! efficient 
adjudication’ problem. The trial judge will 
have to face this problem in a realistic way. 


He should be afforded the great t latitud in 
the exercise of his judgment after a careful 
factual exploration as to how this result can 
be attained." 410 r.2d at 300. 


ther federal appellate courts have similarly recog- 
51760 that the discretion of the district court should not be 
disturbed unless there is an abuse of discretion. In Price v. 
Lucky Stores, Inc., supra, the Court stated: 


"A class action determination under Fed.R.Civ.P. 
23 is one of a trial court's considered discretion. 


As was stated in City of New York v. International 


Pipe & Ceramics Corp., 410 F.2d 295,298 (2d Cir. 
1969), 'the judgment of the trial urt should 
given the greatest respect and the broadest dis- 


cretion, particularly if. . . he has canvassed 
the factual aspects of the litigation.' This is so 


because the district court is in the best positio1 
to consider the most fair nd efficient procedur 

for conducting any given litigat n. Such a de- 
termination by the court will not be disturbed « 
appeal unless the party challenging it can show 
abuse of discretion. Wilcox v. nk of Kansas City, 
474 F.2d 336 (10th Cir. 1973); C tro v. Beecher, 
459 P.2d 725 (1st Cir. 1972); H ett v, General 
Hose Corp., 455 F.2d 618 (3rd Cir. 1972); City of 


1 
New York v. International Pipe & Ceramics Corp. 
supra." 501 F.2d at 1179. 
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B. THE DISTRICT COURT DID NOT 
ABUSE ITS DISCRETION IN DE- 
TERMINING THAT THI! \CTION 
MAY BE MA 


ITAINED AS A CLAS! 


ACTION UNDER RULE 23(b)(3) 


The complaints in this case allege that the defen- 
dants caused the Fund to issue prospectuses and reports which 
were false and misleading in that, among other things, they 
failed to state that the Fund would purchase restricted se- 
curities and failed to describe the risks involved in such 


purchases; that the defendants caused the Fund to improperly 


value the restricted securities in the Fund's portfolio, 
thereby overstating the net asset value of the shares of the 
Fund which were sold to the public, that the defendants 
caused the Fund to issue prospectuses and reports which were 
false and misleading in failing to disclose material infor- 
mation relating to the improper valuation of restricted 
securities in the Fund's portfolio, and that by reason of 
the foregoing, the defendants violated the federal securities 
laws, and as a result thereof, persons who purchased shares 
of the Fund during the class period were caused to pay false 
and inflated prices for their shares of the Fund. 

The District Court found that the requirements of 
a class action under Rule 23 were clearly met in the present 
case. Specifically, the Dis:rict Court found that the re- 
quirements of Rule 23(a)(2) and (b)(3) which together require 
that there be common questions of law and fact and that the 


common questions predominate over questions affecting only 


individual members, were satistied in the instant case 


The District Court stated: 


"Theri ire questions of law and fact common 

to the class wi*hin the meaning ol ule 23 

(a) (2) nd, in ed, it 1 c] ti t 

questions of law and ١ Ew n | t! r 

bers of the cl edom i t over ١ estior 
affecting only [1 ividual rs, ithin thi 
mean 1 of Ruli 4(b) (3). ri COI if the cla 
clair relates t t! quest it t whether 
or not terial infot t I bout the l tior 
of restricted : riti T withheld tfr: in 
tre in the Fund. Ther » re thi uesti 
relating to the responsibility of the various 
defendants in the event that there was a with- 
holding of material infor tiot All of these 
matter relate to issues COI n to the class. 
It is by now estaolished that in Such a Situation, 
a class action is appropriate, di ite the fact 
that there may be individual issu relating to 
causation and damages." (A-173) 


The determination by the District Court that the afore- 
said requirements of Rule 23(a)(2) nd (b)(3) were satisficd 
in the instant case is amply supported by the record in this 
case and by applicable authority.  Pirst of all, the basis tor 
the defendants' motion to have these actions consolidated and 
to enjoin any additional actions from being brought by member: 
of the class was the recognition that the claims of mi mbers 
of the class were based upon common issues of law and fact. 
These common questions of law and fact, which are set forth 
in the record, include: 

l. Whether the prospectuses issued by the Fund 
during the class period were false and misleading in that 


they failed to state that the Pund would purc! e restricted 


securities; 


2. Whether the prospectus: were fal: ind mis- 
leading because of their failure to state the ris! involved 
with respect to the purchase of restricted securities; 

3. Whether the defendants used improper methods in 
valuing the restricted securities in the Fund's portfolio, in- 
cluding failing to apply proper discounts to the market prici 


of unrestricted securities of the same class; 
the prospectuses and periodic reports 
issued by the Fund were false and misleading in failing to 
disclose material information relating to the methods used 

by defendants in valuing restricted securities in the port- 
folio of the Fund; 

5. Whether the prospectuses were false and mis- 
leading in stating that the Fund's shares were boi. : offered 
at net asset value and failing to disclose that the net asset 
value of shares of the Fund was inflated as a result of the 
improper valuation of restricted securities in the portfolio 
of the Fund; 

6. Whether the defendants' condui violated the 
provisions of the Securities Act of 1933, the Sccurities 
and Exchange Act of 1934 and the Investment Company Act of 
1940, and, if so, whether defendants are liabl: o the class 
as a result thereof. 

Plaintiffs have alleged, in the instant case, a 
continuous and common course of conduct directed aaainst 
all members of tho class. It is evident that there is a 


common nucleus of iperative fact in this action an that 


common to the 1 pr edominat r gui tion cting only 
individual members. The maintenance 01 a cl ction ha: 
been consistently allowed under these circumstances by the 
courts. Harri v, Palm Spring Aipi! tat ; AnC., 34 

F.2d 909, 914 (9th Cir. 1964) (“sin t! plaint alle 

a co nm course f I t r tl tit f iod, directed 
against all investors, qgenerall relied upon, ] iolating 
common statutory provisions, it sufficiently i e a that 

t he questions common to all investor vill be relatively 
substantial”); ischer v, Klotz, 4l P, D. 3//, Ji (8.D.N.Y. 
1966) ("interrelated, interdependent, and cumulative" financi 
Statements); 3A Moore, Federal Practice Para. 23.10 at 1443 
(2d ed 1967) ("The spurious cla tion h 8 d u ful 
wher a large number of t hol i iriti 
claim to have been defrauded by a common court: of dealing 


on the part of the defendants"); Siegel v. Chicken Delight, 
Inc., 271 F. Supp. 722, 726 (N.D. Cal. 1967) ("there i pr esent 
herein a common nucleus of operative facts even though there 
may be lacking complete identity"); Dolgow v. Anderson, 43 
F.R.D. 472, 489 (E.D.N.Y. 1968) ("Plaintiffs have successfully 
brought themselves within the ‘common course of conduct' line 
of cases. They have alleged a ‘continuous and common pian 


to manipulate the price of Monsanto stock."); Green v. Wolf 


Co ., 406 P.2d 291 (2nd Cir. 1968) cert, denied, 395 U.S. 


977 (inte r-related mi repr ent ntations in nu rout “~rosvect 


In Do!gow, the Court stated: 


"There can be little doubt *hat an action on 
behalf of a group of defrauded securities 
purchasers presents a particularly appropriate 
reason for a class action. The resolution in 

one litigation of the common questions relating 
to the existence, character, and materiality 

of the alleged false statements avoids the need 
for each njured investor to attempt to prove -- 
and for the defendants to disprove -- anew these 
basic allegations. Thus, it is virtually certain 
that a class action will achieve economies of 
time, effort and expenses, and promote uniformity 
of decision as to persons similarly situated." 

43 F.R.D. at 488. 


In Escott v. Barchris Construction Corp. 340 F.2d 

731 (2nd Cir. 1965), this Court stated: 

"A fraud perpetuated [perpetrated] on numerous 

persons by the use of similar misrepresentations, 

is an appealing situation for a class action and 

the otvious desirability of avoiding multiplicity 

of actions turns us towards fav oring the repre- 

sentative suit and encouraging its use." 340 F.2d 

Be £33. 

Furthermore, in a recent decision by the Court of 
Appeals for the Ninth Circuit in Blackie v. Barrack, Current 
CCH Fed. Sec. L. Rep. Para. 95,312 (9th Cir. 1975), the court, 
in affirming the determination by the district court that 
the action could be maintained as a class action, rejected 
a number of arguments made by the defendants which are similar 
to those advanced by the defendants in the instant case. 
In reaching its decision that there were. common questions 


of law and fact which warranted a class action determination, 


the court stated: 


"Because the alleged misrepresentations sre 
contained in a number of different documents, 
each pertaining to a different period of 
Ampex's operation, the defendants argue that 


purchasers throughout the class period do not i^ 
present common issues of law or fact. They 

reason that proof of 10b-5 liability will 

require inspection of the underlying sot 

of facts to determine the falsity of the " 
impression given by any particular account- 

ing item presented; that the underlying facts 

fluctuate as the business operates (i.e., 

inventory is bought id sold, accounts are 

paid off and created); thus, proof of the 

actionability cf a current accounting repre- 

sentation or omission will apply only to 

those who purchased while a financial roport 

was current; from which they conclude no 

common question is presented and a class 

is improper. 

"We disagree. The overwhelming weight of 

authority holds that repeated misrepresen- 

tations of the sort alleged herc satisfy the 

‘common auestion' requirement. Confronted 

with a class of purchasers allegedly de- 

frauded over a period of time by simi'ar mis- 

representations, courts have taken the common TUS 
sense approach that the class is united by a com- يرن‎ 
mon interest in determining whether ^ defendant's os 
course of conduct is in its broad ines action- A 

able, .hich is not defeated by sli differences 


in class members' positions, and that the issue 
may profitably be tried in one suit. See Green 


v. Wolf Corporation, 406 F.2d 291, 298 (24 Dir. 


1968); Esplin v Hirschi, 402 F.2d 94 (19th Cir. 
1968); Harris v. Palm Springs Alpine Estates 
329 F.2d 909 (9th Cir. 1964); U.S. Financial 
Securities. Litigation, 64 F.R.D. 443 (S.D. Cal. 

; Aboud? v. Daroff, 65 F.R.D. 388 (S.D.N.Y. 
1974); Werfel v. Kramarksy, 61 F.R.D. 674 


(S.D.N.Y. 1974); In re Hemorex Security Cases, ^ 
Ol F.R.D. 8 (N.D. Cal. 1973); drm V. Realty 
Equities Corporation of New York, 54 F.R.D. 420 
(S.D. 4 Y. 1972); Herbst v Able, 47 F.R.D. 11 
S.D .Y. 1969); Dolgow v. Anderson, 43 F.R.D. 
472 (E.D.N.Y. 1968); Siegel v. Chicket Delight, 
Inc., ct F.Supp. 722 (N.D. Cal. 1967); Fischer 


v. Kletz, 41 F.R.D. 377, 381 (S.D.N.Y. 1966); 
bronenberg v. Hotel Governor Clinton, Inc., 


4l F.R.D. 42 (S.D.N.Y. 1966)." (CCH Fea. Sec. 


pe Rep. Par. 95,312 at p. 98,581-98,582). 


In Blackie v. Barrack, supra, instead of being charged 
with having inflated the price of shares of the Fund by using 
improper methods in valuing restricted securities and by having 
over-valued such securities, as in the isntant case, the defendants 
were charged with having inflated the price of the stock purchased 
by class members by the EN ا‎ of reserves, the overstate- 
ment of inventory and the alleged improper use of accounting 
principles during the class period. The defendants in Blackie 
argued, as do defendants in the instant case, that a class 
action should be denied because each class member would have 
to depend upon proof of a different set of facts to establish 
his claim. In rejecting defendants' contention, the court 


said: 


"...Defendants misconceive the requirement 
for a class action; all that is required 

is a common issue of law or fact. Even were 
we to assume that the reserves were at some 
points during the period adequate, the class 
members still would be united by a common 
interest in the application to their unique 
Situation of the accounting and legal prin- 
ciples requiring adequate reserves -- i.e., 
by a common question of law.... 


"...The alleged inventory overvaluation like- 
wise presents common issues.... 


"Plaintiffs...are complaining of the balance 
sheet effect of inventory overvaluation. They 
are alleging that by failing throughout the 
class period to recognize and account for in- 
ventory obsolescence each time the inventory 
was valued, the company consistently inflated 
the value at which it carried inventory on 

the balance sheet. In effect, plaintifts are 
complaining of a consistent disregard of the 
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accounting principle that inventory be valued 
at ‘lower of cost or market.' Aqain, common 
questions of law and facts are presented." 
CCH Fed. Sec. L. Rep.Par. 95,312 at pp. 98, 
583-98, 584. 


Furthermore, as indicated by the District Court, it 
is now well established that the fact that there may be some 
individual issues in the case, such as the damages sustained 
by each class member, does not make the action unmanageable and 
should not prevent class action treatment. Eisen v. Carlisle 
ع‎ Jacauelin, 391 F.2d 555, 566 (2nd Cir. 1968). The Advisory 
Committee Notes on Rule 23 emphasize the usefulness of a class 
action notwithstanding the existance of some individua) issues: 

"(A) fraud perpetrated on numerous persons 

by the use of similar misrepresentation may 

be an appealing situation for a cles action, 

and it may remain so despite the netu, if 

liability is found, for parate determination 


of the damages suffered by individuals within 
the class." 39 F.R.D. at 103. 


In Dolgow v. Anderson, supra, the Court stated: 


"The common issues need not be disposi- 
tive of the entire litigation. The 
fact that questions peculiar to each 
individual member of the class may 
remain after the common questions have 
been resolved does not dictate the 
conclusion that a class action is not 
permissible...." 


"If plaintiffs prevail on the common 
issues, the court...should have little 
difficulty developing equitable pro- 
cedures appropriate to the circumstances 
of this case, to dispose of any individual 
issues." 43 F.R.D. at 490, 491. 


dii. 


Moreover, contrary to defendants assertions, the 
determination of liability and the computation of individual 
damages should not present any undue difficulties of proof 
in the instant case. The amount of overvaluation for each 
restricted security in the portfolio of the Fund can be estab- 
lished by showing what proper percentage discount should have 


to the market price of said 


period because of its restricted 


of a proper discount is established, 


arithmetic to determine the daily 


The inflation of net asset value 


the class period resulting from 


securities can then be charted 


individual damages should be 


task. In discussing a similar problem, 


stated: 


supra 


damages is invariably an 


question and does nout defeat 
treatment. Ges Ue. 
supra, 


there cited. More- 
are confident 
class prevail the amount 


during the period can 


defendants 


during 


restricted 


_Barrack, 


and cases 
situation we 


inflation 


been applied by the 
security during the class 


nature. Once the amount 


it is simply a matter of 


amount of overvaluation. 
of shares 


of the Fund 


the overvaluation of 


and the process of computing 


virtually a mechanical 
the court in Blackie v. 
"The amount of 


individual 
class action 


Financial Securities Litigation, 


at 446 n.5, 


over, in this 
that should the 


of price 


be charted and the process of computing 

individual damages will be virtually u 

mechanical task. CCH Fed. Sec.L. Rep. 

Para. 95, 312 at p. 98,584. 

None of the cases cited by defendants in support 
of their contention that the District Court abused its 
discretion in determining that the requirements of Rule 
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23 (b)(3) were satisfied in the instant case even remotely 
t-semble the facts in the instant case. E.g. Morris v. Burchard 
5] F.R.D. 530 (S.D.N.Y. 1571) involved a disconnected series 
of oral statements; Cotchett v. Avis Rent-A-Car Systems, Inc., 
56 F.R.D. 549 (S.D.N.Y. 1972) involved the presence of approxi- 
materly 60,000 counterclaims asserted by the defendant against 
class members based upon wholly separate and independent fact: 
not related to plaintiff's claims and which appeared to exceed 
the amount of plaintiff's claims;* Schaffner v. Chemical Bank, 
339 F. Supp. 329 (S.D.N.Y. 1972) involved an action by a bene- 
ficiary of a trust on behalf of beneficiaries of other trusts 
in which the plaintiff had no interest and which were based 
upon separate trust instruments, having different provisions 
and subject to different state laws. 

Defendants also contend that the District Court 
erred in determining that this action may be maintained as 
a class action on the ground that this action is "unmanageable" 
by virtue of the small size of the claims involved.  Defendants' 
contention is neither borne out by the facts nor supported 
by relevant authority. The total agaregate damages suffered 
by the class in the instant case is in the area of 


$1,500,000, with the average claim being apprcximately $15, 


* By contrast, in the instant case, defendants alleged set-offs 
are based upon the same facts as plaintiffs’ claims. i.e. 

the overvaluation of restricted securities in the portfolic 

of the Fund, and the amount of. these alleged set-offs constitut 
Only a smal) fraction of plaintiffs' claims. 


2 


-4 3- 


although many of the claims will be substantially larger. 


The cost of administering this action and distributing a 
recovery to the members of the class should represent only 

a small fraction of the total recovery. Distribution of the 
recovery should be quite simple and inexpensive, since the 
recovery can be sent to those members of the class who are 
Still shareholders of the Fund (approximately 85%) in a regular 
mailing by the Fund in the same way a dividend is distributed, 
and it can be mailed separately to the remainina members of 


the class who are no longer shareholders. 


Defendants' reliance upon Eisen III in support of 
their contention is clearly misplaced. In Eisen III, this 
Court found that the average claim of a member of the class 
would be $1.30 per transaction trebled, or $3.90. That 
factor alone, however, was not dispositive. The cost of 
administering a recovery for a widely scattered class of 
six million persons, more than half of whom could not be 
identified, the tremendous problems of providing adequate 
notice to the class and the rejection of the "fluid re- 
covery" theory urged by the plaintiff all contributed to 
the finding by the Court that the costs would exceed the 
potential recovery and that the case was "hopelessly 


unmanageable" as a class action. Eisen IIl quite ob- 


viously presented an extreme case. 
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It is clear that this Court, in Eison III, 
hat the class action procedure 15 il prop 
1 of the relatively 11 dollar unt 
ual 'laim. That view would ! direct] con 
po of Rule 23 it | ١ interpreted 
e Ind i. thi Court has not veral til 
١ qreat need fot | effective ) 'tjon 
to permit tl r edr« 0 "wrongs ot ! 
becau the individual clair o1 1 1 
or the claimant too widel i 1 ac 6 
rporation, sup! it p, 297. In ! ott v. B 

on Corp., upra thi Court iid: 

"In our complex, modern, conomi: 

where a Single harmful act yy result ir 
damages to a great i t | t í 3 
particular need for the repr: itat 

action ١ device for vi 1 ti i 
which, taken individually, I too L1 26 
justify legal action but wi h are í ig- 
nificant size if t n as jroup. Ina 
situation where wo depend indiv 1 
initiative, particular] | initiativ 

of lawyers, for the sertion of ri ts, 
there must be a pr act ical Lhod for com- 
bining these ١511 claims, id the repre- 
sentative ‘tion provid that thod. 

The holders of on or two of the d tures 
involved in the present "Eit 1 rdly 
afford t take the risk of ۱ 11 1 
action. The usei n 5 ol th I t " 
tive action || 3 | ov [ ) th 11 tion 
of small clai j . 1 j of t nei 
sity of a 11 ral « tru jon € 4. £5 mil 
23.,'" (Footnote ( tted, t asl l d.e) 
340 F.2d at 733. 


> 


Cor 


an individ 


the courts 


procedure 


remediabl« 


i11 


c 


too 
v. Wolf 


Constructi 


biu 
7 

In Eisen IV, Mr. Justi Dougla lo the following 
observation in hi co reing 1j nt) inion 

"T thin n our ict that 1 growing in 

C ١ ١ $ 311 ral | 

pi | koi ] , cal i 1 

ven 1 uld g ing for Justici 

wit t ict | ih O d witi 

all 1 i to DI e protected. ome 

of t I co ۱ I >} j ma m 

a i but he ] | no practical 

re 1 16001 I ineration r injunctive 

reli ae 

"The cla iction [ O! of th few leqa 

rel 1 the 11 lai nt h inst t 

who c« ind tl state 10." 417 U.S. at 185-6. 

When Eisen III 1 read ,as 1t iust be, against the 
backaround of Green and Barchris, and the instant ¢ e is 
compared, it beco plain that this case pr its precisely 
the kind of cohesive an ina ble c] that thi Court 
found lackina in Eisen III.* 

Thus, it is evident that the relatively ١511 size 
of the individual clal herein raises no problems of manage- 
ability which should prevent this case [rom proceeding as a 
class suit. Surely, defendants should not te permitte to 


ity for their violations of the federal 


the substantial damage which they 


cla simply because the individual claims 
class are relatively small. 
d that cl actions have been permitted 

far larger than here becau of th 
ca P ith : Ei 3 I ( ild be noti 
ula i I SUT [1 ited t \ | ry Ve 

۴ (5.D » 19414 | 

2 24 ),510 (W.D., Pa 1971.) 


escape from liabil 


securities 


lay al 
have caused to th: 
of ember of the 
* It hould | not 
on behalf of cl 
as in ti instant 
ind t I í rer ( 
( } ah 
V. rt ( 


Defondant also arque that the District Court ibused 
its discretion in dete ning that thi ction could be maiuntai!: l 
1 | el ction becau of tl Suppo ] ubstantial probl 
<6 a jury trial in this ty! ( .* Fortunately, however, 
the courts, ! not le terl by thi xaq rat 7 
of f r bv defen T t h “ters. In Blai Ve f 1 Ky 
Suor , } re t! court 4 C ( fy t wit? lat ] j 
by thi fendants, it did not regard tl tion ımanad( 
bec au of the ibility of a jury trial. The Court noted: 
"uv o MM re confi nt that tho jur will ! b] 
to tra 11 t t | l lu 
of th 1 | 1 riod. 
When « red ١ I 'raph of th 
pri t! t } 1 ES. ١ jet ti 
of 1 ١ t ror n 
cla ber. CCH I F » De ey, Fara. 95,314 
at p. 95,50/. 


Furthermore,the courts have indicated that in securitie 


class action cases such as this, a bifurcation of the trial 


supra at p. 301. loreover, in the instant case, as noted 

above, once liability has been established, the computation 

of individual damag: hould be nothing more than a mathematical 
computation. Accordingly, defendants’ claims of unmanageability 


are not well-founded. 


9 If defendant position were adopted, it would 
probably result in either thor being no cla 1C * 101 Ot 
in the plaintiffs being reauired to forego their right to 
a jury trial in uch actions. 
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In [1 ing, v nott t! t t he defend tc, in contend] j 
that t! cla 1 if ١ id that tl District 
Court 1 P 11 di retion in permit: ing th tion to proceed 
١ ١ c] ion, ١ ] ught o arqu the rit of t! 
ca 3 T! ١ ' $ * tl ١ $ ١ ilid ( f ind that 
plaintiff will not bi b] to prov their case and, that, 
in n' 8 ا‎ os 1 1 t plaintiff ' 
claim. iet it 1 jer' l f, po. 39-43 and defer it 
Fund's brief, p. 22-25.*. In Ei n IV the Supreme Court 
with approval from Miller v. Mackey Internation 1, 452 F. 2nd 
424 (5th Cir. 1971) a follows: 

"In determini: the prop: ty of c] ction, 

t! au 1 " i n ١ heth r th |t iff ١7 

plaintiff | ( tated a ( 1 tion or will 

prey 1 [ )n t} f Y $ : but ١ ther 1 ot)! 1 t! 

requiri ni of ^ 23 al et." 417 U.S. E 1J 

The District Court found on the ba 1 of tl record 

` presented, that the class claims in the instant caso were not 

unmanageable within the ı ining of Ru'e 23(b)(3). The Court 

said: 

* It should be noted that contrar to defendants' 

i ert , there 1 eviden in th 1 ord ( 121) nd apolicabl« 
uthorit pportinq plaintiff position t! it the defendant 
lolated t provision of t! In t nt ) n | rd tl 

- urit C} ! ict in thi Ci nd 4 defer mts 

are liab] to the cl t refor. ] t it ) ١ t 

Re] No. 5847, Oct / re 9, 5 E De. 

Pat. 4/4, $ ttor f if 1 é» 1 P3 CH i P ( 

L. | ej Es d Le 1 I ^), 19 F ۱ 

V. Bull , 191] i IDD. «1. 1901) A. 24 F, 1 

415 ( if. J o Furi f م‎ pl tit i fi! rthet 

j f ١ if r j ri ١ re if i 

tit? t l it) { 1 wl j 

( if t | t t tni ١ i aa ( 

in 1 um of ely , 500, it Ca 1 
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۰ 

"On the | 1 JE t} infot tii ١ tly 

iV 11 i , Í ١ i t? I it v u 

b« Í 0 ١ $ 1 ١١ 

claim | t Lat t! 

pr 1 sd ] ] T. 

takt Í 1 | ficult t n 1 itte t 

ul t l ri 1 t 1 

wh i ri ni ١ ] ce. 

at lat t 1 ! ti , I ١ 

trati bilit "AU rt 

Ç n ] with thi I 1 0 \ | i 1). 

l'her i nothin 1 the 1t I j thi ( wh 1 
would war! t thi Court in con d | that tl District 
Court abu ] it 0 cretion in reaching thi ( termination. 


| the court i | 1 V, Hit hi, 02 F.2d 9 ( th) P 
1968), cert. doni , 4394 U.S. 928: 

"weckt 1 1 is to | rot 3 it be 

Í f ١ not BEC 

the C iction, I 1 Lt l 1 

to i tj n ١ ١ i 4 1 

Iur 1! 22 t ti ١ ١ 

| ٤ I RW rli | f, J 1 n, | a , 

556 (2d Cir. 1968)." 402 - ١ 99 

Since it i: rident that t' District Court 
a careful examination of the facts in the instant case befor 


rendering its decision, the determination by the District 


Court should not be disturbed unle: the defendants establish 
that there haà been an abuse of di retion. We respectfully 

LI 
f ul lilt that the 0 Í iant: ١ > ] Ly Í 1l d to show that 
the District Court did in fact but 11 discretion in determin- 
inq that thi iction et th requir Ll f Rule 23 and that 
it may pr« ed cla iit. 


D ( ID NOT Ct IET 4 IBLI 
1 N "MT HAT, ١ 
M E, THE FUND 
i CULL]I - 4 
11 ] 1 | ( 
Th j i thi ( © i not as defendant would 
} t, whether: ! ral rule, the cost involved in 
١ ١ ١ | addit of tl I of th 
cla: uld | req ed ١ part of the ost of giving 
noti which ould | borne by the plaintiffs. rhe vestion 
is whether the District Court cc itted reversible error in 
this « in determining that, under tl [act and circumstan 
in thi action, th Fund hould tł ع‎ the cost of culling out 
fre it record | list of tl c] ^ 
In t! nstant « e plaintif! ised a valid 
cla consisting of ll per ns who purcha 1 shares of the 
Fund rir t! ] period and were stil] hareholders of th: 
Fund. Wu. lefinition of the cla propos plaintiffs woul 
have simplified the issues in the case and facilitated the 
distribution of any recovery to the class members, and, most 
importantly, uld have reduced the cost ir: dent to giving 
notice to the class, thus, facil: ting the further »rosecution 
of the case a 1 class action. 
50- 
< " bd a 
ONE, PS ma aa 
' 


M 


Rule ] hould ! liberal!y 025+ ١ ١ ١ ! t the la | 
be defined 0 to |! 1 it ut ition oL ! ( ti ١ 
ptr ot Ire, In Dole Ve od I i, 3 RD: 4 , Í D.N. Y. 
1968), the TA id: 
» ه+8988؟‎ eff, ١ ١ ١ ' , H} 
cuciti i , 
t! full f ret 
qr t | d | ( " | 
E l F " 
0 j l Í , ' in 
i 1 11 { l T 
of t í 4 ti 1 die ' 
FeR: Deo t 4 
In Dole sh ir | an ion ! ! 
o1 Mor to £ oc} { í t 1 t t 1 v 1 DI ١ | 
not be 11111) Lt Jr ex ive t notif { bet í 
the c] till holder f 1 to | in cat ] 
that f notice to those I nm ho e no loi 1 بق‎ = 
holder of on ito would crea | pr ple "it might 
be nocet: iry t Li t th cla to includ only the 
who could be provided with notice from current Monsanto 
shareholder lists", 43 F.R.D. at 498. Furthermore, it 
has been held that the fact that idditional per n 
might b included in t! cla should not prevent th 
action from proceeding a ١ class action on behalf of 
١ mor limi d cl i5 defined by tl ] it iff n 
where the limitation on th cop jf ti pe al 
arbitrary. 1n tate of Illinois v. Harpe | Publishin 
Inc., 301 Supp. 484 (N.D, Ill. I , 1969) an tion 
w bi t ( ١ Í 1 thi Lat Í j l if 
C t 
1 


In 


[| 
e 


which maintained libraries for the use of the general public, 
such libraries having annual book funds in excess of $10,000. 


opposing a class action determination, the defendants argued 


that there was a selective composition of the class since the 


class included only the larger puchasers, but provided no 


redress for the small The Court indicated thac "the 


ones. 


only issue was whether the absent class members allegedly the 


most seriously overcharged plaintiffs, should be denied 


recovery mercly because smaller libraries or schools will 


3" 
Ge 


not be compensate In rejecting defendants' contention, 


the Court said: 
"Although the restriction on the classes 


scope appears arbitrary, the enumerated 
members should not be penalized solely 


because the unrepresented libraries and 
schools will not receive redress for their 


5 


overpayments". 301 F. Supp. at 494. 


the Court 


in State of Illinois v. 


In passing, 


Earper & Pow Puctishing, Inc., supra, also noted that: 


"***other courts 


the size cf cl: 
the smaller, 
301 F. Supp. 


sponte limited 
by deleting 
d members".* 


< 
(0 


aggrie 
J 


ac 
at 493. 


*In the instant > persons who are no longer share- 
holders of the Fund are probably less agarieved since, as 
defendants themselves have alleged, they have probably re- 
captured a substantial part cf their over-payments as a 


Li 
result of having redeemed all of their shares. 


Finally, even in Eisen IV, the Supreme Court indic- 
ated that the plaintiff could seek to redefine his class in 
order to satisfy the requirements of Rule 23, including the 


requirements of notice. 


Thus, it is evident from the foregoing that the 
District Court, in the exercise of its discretion, could have 


granted plaintiffs' application with reaard to the definition 


of the class. 


The definition cf the class sought by plaintiffs 
would have obviated the need for culling out the specific 
names and addresses of the members of the class from ti.’ 
Fund's records in order to give notice to the class, since, 
if all of the members of the class were current shareholders 
of the Fund, the class notice, as plaintiff suggested, could 
then be enclosed in a regular mailing by the Fund to all 
of its shareholders which would include all of the class 
members. Thus, the method of giving notice proposed by the 
plaintiffs would have provided for actual individual notice 
by mail to all members of the class and, accordingly, would 
have satisfied the provisions of Rule 23 and the requirements 


of due process. See Eisen III; Eisen IV; Advisory Committee Notes, 


39 F.R.D. 69, 107; Mullane v. Central Hanover Bank and Trust 


Company, 339 U.S. 306, 70 Sup. Ct. 652 (1950). 
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Plaintiffs stated that they were prepared to 
pay the cost of giving notice to the class in the manner 
proposed by them which cost was estimated to be approximatel; 
$5,000. If it were necessary, however, to ascertain the 
names and addresses of the class members in order to give 
notice to the class, the total cost involved in giving notice 
would be in excess of $20,000 and the plaintiffs indicated 


that, if they were required to bear these costs, they could 
I i 


not continue prosecution of the action as a class suit. 


Under the provisions of Rule 23, the Court has 
certain discretion to determine how notice should be given 
su long as the provisions of the Rule an? the requirements 
of due process are satisfied. Eisen III at p. 1009 footnote 
5; 3B Moore's Federal Practice, par. 23.55 at pp. 23-1151-1162 
(2d Ed. 1969); Advisory Committee Notes, 39 F.R.D. 69, 107. 
The insertion of a notice in a regular mailing by a corporate 
defendant to its sharehoiders in order to reduce the cost 
of giving notice to the class has been favorably referred 
to by the courts. Zachary v. Chase Manhatan Bank; 52 F.R.D., 
532 (S.D.N.Y. 1971); Dolgow v. Anderson; supra at p. 500; 


P 


Popkin v. Wheelabrator-Frye,Inc. CCH Fed. Sec. L. Rep. Par. 


95,068 at p. 97,748 (S.D.N.Y. 1975) Eisen IV at p. 180 fn. 
1 (concurring and dissenting opin - Furthermore, it is 


not unusual for a notice to be distributed to a group only 
some of whom will qualify as members of the class. In In 


^ 


re Antibiotics Antitrust Actions, 333 F. Supp. 291 (.S.D.N.Y. 


1971) a notice to "CONSUMERS OF CERTAIN ANTIBIOTIC DRUGS" 


was distributed on the basis of occupant mailing lists. 
The notice stated that "[t]his notice is given to you in 
belief that you may be a member of the above class whose 
rights may be affected by this lawsuit" and that "[i]f you 
purchased" certain drugs during a certain period "[y]ou 
will be deemed a party to this action and will be bound by 
the result < . . unless < . . you... request to be 
excluded from the class." 333 F.Supp. at 2194. 

In Berland v. Mack, 48 F.R D. 121 (S.D.N.Y. 1969) 
notice was also sent to some people who were not members of 
the class in order to insure that all members of the class 
would receive the notice. Thus, the notice was sent to all 
persons listed as purchasers on the transfer records of the 
company between the period March 21, 1966 and May 13, 1966 
even though the class included only those persons who purchased 
shares between March 21, 1966 and April 29, 1966. 

The defendants, however, opposed the definition 
of the class sought by plaintiffs which limited the class to 
persons who were still stockholders of the Fund, presumably 
because it would limit the res judicata e^fect of this action. 
However, it is evident that the defendants in seeking to have 
the class more broadly defined so as to include persons who 
were no longer shareholders of the Fund (which would make it 
necessary to ascertain the names ^nd addresses of the class 
members in order to give notice to all members of the class) 
were interested in increasing the cost involved in giving 
notice in an effort to prevent the action from proceeding 


as a class suit. 


The defendants also objected to the distribution 


of the class notice in the manner proposed by the plaintiffs, 
claiming that this method would result in the notice being 
received by approximately 65,000 out of 171,000 shareholders 

of the Fund who were not members of:the clas: and that this 
would have an adverse effect on the Fund,including allegedly 
precipitating a flood of redemptions by these shareholders. Tt 
is difficult to understand the defendants' claims of prejudice 
in light of the fact that the stockholders of the Fund had been 
advised of the pendency and nature of this litigation in the 
proxies, prospectuses and annual reports of the Fund no less 
than 13 times since 197.. Accordingly, the defendants' conten- 
tion that informing the stockholders of the Fund for perhaps the 
fourteenth time of the pendency and nature of this litigation 
would have on adverse effect on the Fund and its current 


stockholders was questiorable, to say the least. In Miller v. 


|-> 


Mackey International Inc. 452 F.2d 424 (5th Cir. 197i) the 
defendant, in opposing a class action determination, contended 
that notice to the sharehclders of the defendant company would 


"seriously injure the financial position" of the corporation. 


In rejecting the defendant's contention on this point, the 
I 


Cort said: 


ume that arave 

consequences to a defendant night follow 
fr: Ru] ١ notice, such i 106 the 

Ltuation pr ted here. iackey has 
1 lf morised its t ckholder oÍ thi: 
litigation. On March 30, 1970, a letter 
to stockholders signed by the company's 
Pr ident stated 


On February 11 a stockholder with 

100 shares of stock entered a civil 
action against the company in New 

York. The suit alleges that the 
registration statement and prospectus 
pertaining to our public offering 
contained untrue statements of material 
fact or omitted to tate material facts. 
I do not wish to co nt in detail on 


this act ion .sinc: outl attorn« > are in 
the proces f filin ın answer. The 
company believos that! thi ‘tion 1 
without merit ind that th C Oi ny has 
meritorious n: ; against it! 
Furthermore, Mackey has prepared and 
disseminated a Preliminary Pr pctu lated 
January 27, 1971, for a pro: ed sccondary 


public offering conta.ning ive | Graph 
pertaining to the in: nt it and describing 


the claims presented, explaining لغ‎ company' 
position, end stating th ompany's opinion of 
ultimate success". 452 " ?d at 429. 
Defendants also argued in the District Court that 
since the identity of each member f the class could be 
ascertained, notice should be sent only to those persons, 
regardless of the considerable extra expense involved. 
Defendants, hcwever, misconstrued the notice requirements of 
Rule 23 by placing undue emphasis on the precise identification ; 


of class members and jnoring the true purpose of Rule 23 (c)(2) 


, , , "a ‘ 
which was to insure that the members of the cl recejved t : 
best notice practicable of the pendency of the action including e 

١ 
individua' notice bv mail where that could be accomplished 
through reasonable effort. The Rule does not require that the 
a 
EF 
" 7 - 
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names and addresses of the class members be identified prior 
to sending notice to the class so long as the class members 
receive individual notice bv mail.* Nothing in Rule 23 or 

in any of the Eisen decisions prohibits the sending of notice 
to a group of persons whic" is larger than the actual class, 
if it is evident, as in the instant case, that all the members 
of the class will be reached. Certainly nothing in Eisen 
suggests that it is improper for the Court to minimize the 
cost of notice consistent with the requirements of Rule 23 and 
due process. 

Thus, in the instance case, the District Court, in 
the exercise of its discretion, could have identified the 
class as requested by the plaintiffs and directed that notice 
be given in the manner proposed by the plaintiffs, thereby 
obviating the need to cull out from the records of the Fund 
a list of the specific names and addresses of the class since 
this procedure would have complied with the provisions of 
Rule 23 and the requirements of due process. Instead, the 
District Court, in the exercisc of its discretion, decided 
that it would grant defendants' requests with regard to the 
definition of the class and the method of giving notice to 
the class and that it would hold defendants responsible for 
the extra costs involved in defining the class and giving 
notice in the manner sought by them; and the District Court 
directed the Fund to bear the cost of culling out a list of 


the names and addresses of the class members from the records 


iffs have not identified the 
member O the class by name prior to sending notice to the 


ly dos ni prec lud e maintena ١ of the action 


itled 


of the Fund.* The Distict Court's rulings with regard to tht: 
definition of the class, the method of giving notice to the 
class and the allocation of the cost cf culling out from the 
records of the Fund, a list of the names and addresses 01 


the class members, are obviously interrelated and reflect 


the Court's considered judgment as to a fair overall disposi! 


of this matter, taking into account the respective | itions 


proposals urged by the parties with respect to these matters 


* The District Court indicated that its culling was 


without prejudice to the right of the Fund at the conclusion 
1 


of the action to make whatever claim it would legally be ent 


to make regarding reimbursement by another party. Thus, th« 
Fund may seek contribution from the other defendonts. Thi 
cost would not appear, however, to be taxable against the 
plaintiffs since it is not specifically allowod 25 a taxal 
cost under local court rules or under applicable statut: 

(28 U.S.C. Section 1920). Seo 6 Moore's F« ral Pract) 

Par. 54.77 (1) at p. £701. While the District Court ha 
discretion under Rule 54 (d) of the FRCP to award cos! not 
specifically allowed by statute, thi iscretion should ! 
sparingly exercised, Farmer v. Arabian American Oil Company, 
279 U.S. 22 (1964); 6 Moore's Federal Practice, Par. 54.77 
)1١ at p. 1702; and, under the facts and circumstances of 


this case, it is doubtful whether this cost would be taxed 
against the plaintiffs in the event the defendants were 


successful. Of course, if plaintiffs prevail in this action, 
then the question of taxinq this cost against the plaintiffs 


would become moot. The Fund might, however, if plaintif! 
prevail seek reimbursement for this cost in connectin with 
the administation of the recovery. In any event, this matt: 
is not now before this Court and must await further develo! 
See also 6 Moore's Federal Practice, Par. 54.70 (5) ot pp. 
1319-1320. 
we The Distict Court did not decide, as the defendant 
Manager erroneously claims in its brief, (pp. 33-34) that 
the method of giving notice proposed by the plaintiff 
improper or that the defendants' claims of harm resulting 
from giving notice in this manner were, in any sense, well 
founded. Ihe District Court on the contrary, in the Xercl 
of its discretion, reached what it regarded ; a fair and 
aporopriate "solution" of the matter which accommodated t 
t ective wishes of the parties. On the one hand, it grant: 
defendants' reauest with respect to th 1011116161١١5 o th @] 
ind agreed to limit distribution of 1) to cl iber 
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With regard culling out the list of 


the names and addresses of the class members, the Court simply 
determined that it would be appropriate on the basis of facts 


and circumstances in this case that this additional expense, 


which was necessitated solely by the defendants' requests with 


regard to the definition of the class and the method of giving 
notice to the class be the responsibility of the defendants and 
the Court indicated that the Pur should beat the cost of cu!ling 
out from its records a list of the names and addresses of the 
class in this case. In reaching this decision the Court stated: 


"Moreover, with respect to tne cost of 
culling out the list of cla: nembers, I am 
ruling that this is the responsibility of 
defendants. | "her this would | - 
rect llocation in other cases, I do not 
att pt to say. 
relatively modest and it is the defendan 
who are seeking to have the class defined 
in a manner which appears to require th: 
additional expense." (A-175) 


But here the exper 


Footnote continuted from p. 46 


only (whether defendants' assertions of potential harm were 
justified or not) and, on the other hand, it determined that 
the defendants ould be responsible for the additional cost: 
of specifically identifying the members of the class since 

it was the defendants who had made these extra costs necessary. 
It is interesting to note that, contrary to the assertions 

of the defendan' ١ : id und expressed the 
view in its brio? (p.19) that the District Court by its rulings 
in this case, in effect, approved the propriety of the method 
of giving notice proposed vy the plaintiffs. We agree that 

the District Court recognized that the method of giving notice 
proposed by the plaintiffs was not legally improper and that, 


- 
چ 


accordingly, it was a re ynable exercise of discretion for 

the District Court to require the defendants to bear the cost 

of identifying the n '5 and dresses of the class members since 
this ost would not have been required under the definition of the 


:1355 and the method of giving notice proposed by plaintiffs. 


Where the defendants, as in the instant case, insist 


upon a definition of the cla 1 thod of giving notic 
which ctr tes additional cost which would not be involved in 
giving notice in t! manner ptor ] the pl ntiffs tc the 
c] defined by them, then it 1 clearly not, w submit, unreason 
able or inappropr iat for the Court t hold t! lefendant I n 
ibie for th idded unnect: iry costs. 

In referring to th idditi |] cost 1 "relativi 
modest", the District Court was no doubt indful of the fact 
that $15,000 is not a great burden to | for a corporation 
with over $506,°00,000 in net assets in consideration for 
having the Court go along with its pro, ils to have the 
class defined re broadly and to have notice < tributed 
in a manner preferred by the defendants. 

T! ter mation Dy h Di rict Court dot ot 


in any way violate the principles set forth by tnis Court 


has the burden of preparing and distributing the notice to 


the cla: they do not expressly deal with the question o! 
who should pay for the cost of identifying memper of the 


class prior to giving notice. 
Furthermore, n Eisen III while thi Court hel 


that it was improper under the circumstances of that 


to require defend ١ ; to bear 90 ١ f the c + f notice j 
that the plaintit! hould norinall f | co of noti r 
Et. J r that hi )ul lid ot intend to establish 
hard and Last ruj t it in kA i » Ari tive of tl 

Dar ilar fact circu tanci if Lyed ١13 + 11 must 


of 


jiving notice, in 
1 5 rhi Court 
1 ١ 
| ‘tions 
LI the cost 
ecified 
( iy be ) ther 
1 O1 in which, 
£ particular 
ictio LOI 
laintiff w 
ost of giving 
0 ] , 3 
tion", 179 
s and circumstanc 


justified 


defendants 


reda 


O 


defendants 


Berl 


'entl 


in deter ١ 

whc ha 
ulred to i 

conclusion 

may 
ombers of 
and v, Mack, 
y cited with 
pra, Juda: 
to furnish 
of the :] 


t 


the 


ld t 


the 


In 


d to pay all cos! incident t 
f identifying member of the 
ly stated: 
"Nor lid v lecid« 
iy that in LEE 4 0 
Circi tal ] til j 
are or t be 1 1 1 
1 1V1 ] ( Val lot 1 
in i n 11 ean he 
Similar , 1 
di 1 Of t ht 
"a , Cs S rt i 4 
holdin t t BAI I nt 
not bligated to i fr r ti 
the notices 1 uir by an 
We do not tte t er 
F.2d at 1009 Fn. . 
We ubmit that under tl f 
the District Court ١ full 
rcise or it discri ion, that 


these additional 


Iicessitat: 


be require 


the co 


the 


exe 


these cost! rather than the plaintiffs. 
Other Courts have reached t 
as the District Court in this case that 
be required to bear the cost of ident ifying 
the class prior to the giving of notice 
48 F.R.D. 121, S.D.N.Y, 1969), which w 
approval in Popkin v. Wheelabrator-Fry: 
Mansfield reqvired the defendant, at it 
to the plaintiffs’ counsel a list t! 
Judge Mansfield directed that 
sida 


"  . defendant G/ it it expen » wil] 

furnish to plaintiftea’ ١:1 a list of 

the na" ind addi es cf all persons who 

re i | with rar nd Ti ١ elt 

Co | 1d Et | ١ 1 Al ( ^ Lock 

aur in riod cl , 196( 

to Ma | n har i 

acquir: EU. 4 R.! t 133. 

[En ١ Í i 1 5 

Further re, the determi in | the District! t 
in this case is also consistent with t! roach taken by t 
court in Berland v. Mack, up , where Judas lansfield orders 
that, if notice ! f lication wa 8 be ither party ١ 
addition to individual notice ! Fk jefendant had > re- 
quested), then a coy 1 the notice w | l published and tl 
cost of notice by publi tion uld tł borne by the party 1 1 t 
ing it. By the same t n, if def lant insist upon specificall 
identifying t! nembers of the c] that the « ( be de- 
Lined and notice can be given in a manner preferred by them, not- 


withstandirg the fact that plaintiffs had proposed a valid cl 

and a method of giving notice which complies with the provisio: 
of Rule 23 and due process and which does not involve a costly 
identification process, then the defendantr should also as: 


responsibility for the extra costs incident to having the 


class defined and notice given in the manner requested by 


None of the cases cited by defendants support their 


claim that it was reversibl error for the District Court to r 


quire the Fund to bear the cost of culling out from its records a 
list of th lass men rs, under the [Lact nd ircu tani f 
thi ca è For «í le, in Grad . M I OI ration, Ld ) 


“6 3 


88 (! |, Cal. 1973) the plaintiff had aat d to y for the cost 
" 

of identifying tne class members prior to the plaintiff's notice. 
Thu there was no opportunity for th Court to consider whether 
t! request tor identification uld ! im] ed upon the plaintif! 
( r his objection when h' identification | 1 ry. 
In B&B Invest E Cl! v. Kleinert's, 1] ., CCH Fed. Sec. L. Rep. 

- Par. 94,451 (E.D.P 1974), the Court cited with val 
procedure followed in Berland v. Mack, ipra, for identifying the 
members of the class. Thus the decision in B&S Investment Club 
does not support defena s' contention that the plaintiffs 
should bear the burden of the unnecessary costs of identifica- 
tion in this case. In State of Illinois v. Harper & Row Publisher 
Inc., 01 ٠ . 484 (N.D. Ill. 1969), the plaintiffs we: tat 
and municipal governments who brought actions on behalf of publi 


libraries, school districts and boards of education within their 
jurisdiction. Thus the information relating to the identification 
of the members of the class was clearly within the possession of 
the plaintiffsa and thus it was not necessary for them to conduct 
discovery of the aefendants in order to identify the members of the 
class. 


The determination by the District Court is also consis- 


tent with the principles appl “able under the federal discovery 

rules, Under the discovery rules, parties may be required to fur- 
"i nish information calling for investigation or accumulation of 

data even th: l ) iderable burden or « ensi y be involved, 

If the info tion sought is relevant and material, a responding 
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party, 1 er tl feder |! dines ry ١ l «4 , in order te ehift 
the CX} noe t th Other sjdi t MT not on] l t thi 
request [or infor iti ١ is burds , but that th burden 
if O exce Í 6 to I! unt ) H] or f 1 2 AA M ira’ 
Pe ral Pi | م‎ Par. 33.203 ( 1 [ ts, 1 » V. N raw 
Hill Pi lj Ci ES F.R.D, ‘ (S.D. e 19532)? U.S. 
1960) 1 | ) . [ ١ Potrol y juc t 
Co., 23 F.R.D. 680, | DeRele ] EE ific iy, wit! 
rega d to the obligation ofar nding irt under the f l 
ruli to provid infor tior í tain in « iter 
taj ' Pro! 3 ir ight ind Millet tated in t! r well-! 
treatise: 

" è 

1 tf i Y ( 1 

Dr ) t rintout t 1 

dn! r e t 

f rtv r ١ or if 1 I tr f 

‘ * hi ‘P ify bb $ $ 

dj ring rt on! na ) T , 

Rui 6 ( that 7j ١ I 111 

order t protect f 1 : 

burden r expe E^ Wright & M C, 

Fe ral 1 tice ' Pri lure, " k 

2 2 | | t 1 í 659, 

Thus, ar 6 1 nay ) rea irea t un rao 
substantial burden | expen in furnishing infor tion 
under the discovery rules so lona as the burde: re not 
unreasonable or oppr( ive, Wi ubmit that 6 ri 11 th 
defendants in thi ise to pay tor the cost of cullina 
out ١ list of cl i bet f i t! nad ' recor n 
h [ B p b« rí ١ 3 | i | T " 4 " ' or ' زرا‎ ١ 
11! Í t f | t | l t t ry 
to ont j tn Int Ol I 


The issue in this case is not, as defendants 
put it, whether the cost of obtaining information from computer 
tapes should generally be borne by the responding party. The 
issue is rather, whether the District Court, in determining 
under the facts and circumstances of this case, that it would 
be reasonable and appropriate for the defendants to have responsi- 
bility for the aided expense involved in discovering this 
information, was guilty of an abuse of discretion.* It is well 
recognized that the District Court has wide discretion in matters 
of discovery, including the allocation of costs relating thereto. 
Harvey v. Eimco Corp., 28 F.R.D. 381 (E.D. Pa. 1961). See 
generally 4A Moore's Federal Practice Par.33.02 at page 33-17 
and Par. 33.20 at po. 33-100, 33-101 (1975 Ed.) We submit 
that the District Court in this case clearly did not abuse 


its discretion in determining that the defendants should bcar 


these costs in this case. 


The decision of the District Court in the instant 


case is also compatible with the principles set forth in Eisen 


* None of the cases cited by defendants dealing with the 
discovery rules are relevant to this case. They all deal with 
the usual situation where 3 plaintiff seeks information from 
the defendant to vse in prosecuting his claim against the 
defendant. In none of these cases was it the defendant, as 

in the instant case, who initiated tbc need for said informa- 
tion. 
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IV since the Supreme Court was also careful to avoid establishing 
any hard and fast rules that, in all cases, the plaintiff 

must be required to pay all costs incident to giving notice 

to the class, including the cost of identifying the members 

of the class. The Supreme Court simply indicated that the 

"usual rule is that the plaintiff must initially bear the 


cost of notice to the class" and it affirmed this Court's 
determination that the plaintiff, based upon the facts in 
Eisen III, must bear the cost of distributing notice to the 
class in that case. Indeed, the Supreme Court specifically 
refrained from expressing any opinion as to the proper alloca- 


tion of the cost of notice in other cases involving different 


factual situations. See Eisen IV at footnote 15. 


Furthermore, in Dolgow v. Anderson, supra, which 
was specifically referred to by the Supreme Court in Eisen. 
IV as a different kind of situation,the court indicated that 
a corporation might be required to pay for the cost of notifying 
the members of the class who were shareholders of the corporation ’ 
on three grounds: (1) because of the fiduciary obligations 
owed by the corporation to its shareholders; (2) the advantage 
to the corporation of a judgment with res judicata effect 
@yainst the class and (3) the ability to bear the cost. All 
three of these grounds for requiring the corporation to bear 


the cost of notice are present in the instant case. In this 


case, the Fund has fiduciary obligations to its 103,000 share- 


holders who are members of the class; the class has been defined 


and the other related defendants, 


by the plaintiffs so that the 


advantage of a judgment with broader 


the Fund obviously has a greater 


than the plaintiffs. 


the court in Dolgow was discussing the 


aforementioned facts and circumstances 


ntire ccst of notice upon the defendants, 


sought 


as requested by the Fund 


more broadly than that 


defendants will have the 
res judicata effect, and 
ability to bear the cost 
Moreover,while 
question of whether the 


justified imposing the e 


it should be kept in mind that, in the instant case, all 
that the District Court has required the Fund to bear is the 
cost involved in culling out a list of the class members from 
the Pund's records, a cost which has been necessitated by 
the defendants themselves. The District Court has required 
the plaintiffs to pay for all of the costs of preparing the 
rotice and any extra costs of mailing involved in sending out 


class members, 


in a regular mailing of the Fund to the 


the notice 


including the cost of segregating the envelopes going to the 


In 


rict Court's decision, the plaintiffs will 


nding out the notice to those members 


longer shareholders of the Fund. 


ee ا‎ 


that the District Court, in the instant 


T 


members and the envelopes going to other shareholders. 


class 


addition, under the Dist 


bear the full cost of se 
of the class who are no 
It is clear 


case, fully recognized the general principles set forth by the 
this Court and the Supreme Court in Eisen and it is further 
clear that the District Court did not attempt to lay down 


any general rules regarding the allocation of the costs of 
identifying the members of the class. The District Court simply 
determined that, under the particular facts and circumstances 


of this case, it would be appropriate to have the defendants 


and, in particular the Fund, be: the cost of culling out a 
list of class members from the reco ` the Fund. 


We respectfully submit that the District Court 
reached a fair and equitable result in the instant case and 
one which does no violence to the provisions of Rule 23 and 
was well within the proper exercise of its discretion. We 
further submit that the defendants have totally failed to 
demonstrate that the District Court committed reversible error 

this case. Accordingly the decision of the District Court 


hould not be disturbed. 


CONCLUSION 


For the reasons stated herein, this Court should 
dismiss the appeals herein, or, in the alternative, should affirm 


the interlocutory order and decision of the District Cou: t. 


Respectfully submitted, 


WOLF POPPER ROSS WOLF & JONES 
Attorneys for Plaintiffs-’ l lees 


845 Third Avenue 


New York, New York 10022 
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